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Thus, the private sector paid significant 
attention to compliance in response to the 
risk of enforcement, and that risk has gotten 
greater over the past couple of years since 
the OECD [Organisation for Economic 
Co-operation and Development] convention 
in 1997. There is much more international 
cooperation; there’s much more interna-
tional enforcement action. For example, 
the Siemens action from a couple of years 
ago, which still holds the record for fines at 
$1.6 billion against a single company, was 
initiated by the German authorities. In a 
number of cases that I did as a prosecutor, 
we began actually to get evidence from over-
seas after the OECD convention. The Swiss 
showed us bank records, voluntarily; it was 
unheard of. Both the willingness of foreign 
prosecutors to bring these cases and the 
growing international cooperation between 
prosecutors raises the risks for all companies 
and is likely to result in more international 
compliance initiatives, making it easier for 
U.S. companies to get cooperation in their 
due diligence efforts.

The substantial monetary penalties also 
drive an increased willingness for compa-
nies both in the U.S. and overseas to imple-
ment effective compliance measures. The 
fines have gone up partially because of the 
sentencing guidelines, which limits the wig-
gle room on both sides. The days have gone, 
when a prosecutor could just — as may have 
happened — make up a number and tells 
the company, “Here’s your number.” Now 
both sides at least have to go through the 
exercise of the guidelines, which requires 
calculation of anticipated gain, and then 
negotiate the discount from what may be a 
considerable base fine.

However, let me just say this about the 
fines. There have been some enormous 
fines in the FCPA world over the past cou-
ple of years. Siemen’s combined German, 
SEC and DOJ penalties were over $1.6 bil-
lion. Halliburton’s was $500–600 million. 
The total fines and penalties assessed agains 
all the members of the TSKJ consortium 
— Technip, Snamprogetti, Japan Gas and 
KBR — are well over $1 billion.

But, although these fines make the head-
lines, they are not the full story. Last 
year, the U.S. government brought twenty 
FCPA cases against corporations, with a 
record annual take of $1.8 billion in fines. 
Two-thirds of those fines resulted from 
three cases. Eighty percent were from six 
cases. The average fine, if you take those 
outliers out, for an FCPA matter is no 
more than $20 million. It’s not chicken 
feed, but it’s also not breaking the bank 
in most cases. That’s an interesting stat, 
as I started looking and slicing and dicing 
the stats.

RAY BANOUN: Also, to keep it in per-
spective, there are still a lot of declinations 
that occur, where the Justice Department, 
after looking at the evidence, concludes, 
“We’re not going to take any action.” It’s 
still possible; the problem is that these 
declinations are not published. You can’t 
get real statistics because companies do 
not want it known if they were never 
openly investigated and no action was 
taken against them.

Probably the current trend is that, at least 
for the time being, there are greater oppor-
tunities to avoid monitorships, which is the 
single most problematic, expensive and com-
plicated relationship you can have. Having 

been a monitor in at least one matter, I can 
tell you that it’s a very difficult situation for 
everybody — the company, the government 
and the monitor. I’m not sure what you get 
out of a monitorship ultimately, anyway.

But to answer your question, what is prob-
ably the biggest issue of concern is that 
the damage to a company’s reputation is 
enormous. The collateral consequences 
are enormous, even when these smaller 
financial settlements have occurred, the 
costs were significant: investigative costs, 
reputational costs, remediation costs, not 
only in terms of that particular matter, but 
as the company continues to do business.

So I think that’s very important to 
recognize.

MARTIN WEINSTEIN: This is a ques-
tion we get asked a lot, which is, “Why 
FCPA, why now?” Then, “What can you 
do, what’s the big takeaway from it?”

I think there are three things that we 
have to think about as a practical matter. 
First, the level of international commerce 
is much greater than ever before. You 
didn’t used to have, on the front page 
of the paper, issues regarding the Euro, 
the meltdown in Greece, the meltdown 
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in Portugal. I mean, to be fair, 25 or 30 
years ago, it just didn’t matter that much 
in terms of the global economy. Now, the 
economy is much more globalized, and 
you’ve got companies like Bechtel who are 
always doing business internationally. It 
used to be that only a select few industries 
did business internationally. Now, every-
body’s international. It’s like having more 
cars on a freeway; you’re going to have 
more accidents.

Second, FCPA cases today involve a lot 
more money. When we prosecuted the 
Lockheed case, now almost 20 years ago, 
the fine was $24.8 million, which was 
considered to be an extraordinary amount 
of money. The SEC didn’t even take an 
interest in the case! Now you have much 
more money involved. And it’s not just 
higher fines, although fines have skyrock-
eted. It’s also follow-on civil actions. We 
had a case in court just recently in which 
the foreign governmental agency whose 
directors had solicited bribes tried to inter-
vene in the criminal case by claiming they 
were a victim of the bribery. They hired 
separate counsel in an attempt to recover 
restitution in the criminal proceeding. We, 
as the company counsel, were standing 
side-by-side with the government, fighting 
the attempt by the organization whose 
officials solicited or accepted bribes to 
recover money as restitution as a victim 
of the crime. Interestingly, the foreign 
institution’s counsel was a plaintiffs’ class 
action firm that had taken the matter on 
a contingent fee basis. So when you have 
these amounts of money, you’re going to 
attract a lot of attention.

Finally, Sarbanes-Oxley and the scandals 
that led to its passage — Enron, MCI, 
WorldCom, and others — have made vol-
untary disclosures much more prevalent, 
which leads to more cases. So this conflu-
ence of events has made FCPA a very signifi-
cant regulatory tool that is here to stay.

The most troubling aspect, and we could 
have a whole two- or three-day discussion on 
different aspects of the FCPA, is that with 

the recent frenzy surrounding the FCPA, 
I am concerned today that people may get 
advice which causes them to confuse real or 
significant FCPA issues with what should 
be FCPA non-issues. I am hearing from the 
Department of Justice that counsel are com-
ing in with their clients to confess conduct 
which, in fact, is not wrongdoing. They 
come in with their forensic accountant, the 
general counsel, the plan to go to all 65 
countries; and the prosecutor says, “I’m not 
sure why you need to investigate this.” So, 
as people feed on the frenzy, I worry that 
people may not be given the proper advice 
to differentiate those FCPA matters which 
are very significant — and there are a lot 
that are very significant — from those mat-
ters that are really not that significant. The 
industry that’s grown up about it threatens 
to dilute the quality of the advice on what is 
an extremely sensitive topic with extremely 
serious ramifications.

RAY BANOUN: What Martin was say-
ing is absolutely correct. One of the senior 
people in the Department of Justice recently 
said that many of the expansive inter-
nal investigations are not driven by the 
Department of Justice. If a company comes 
in and tells the Department, “We’re going 
to do twenty things,” the Department is not 
going to say, “You only need to do five of 
these.”

A great deal of what a company ends up 
having to do is driven by what it promises 
when it makes the disclosure. That’s why it 
has to be well thought out. What you get 
from the discussion here is that you have to 
really consider and determine, at the very 
outset, what are the issues, what is the scope 
of your investigation, and if you will make a 
disclosure, remember that the reason you’re 
doing it is to maintain control, limit the 
disruption to the company, and to limit 
potential penalties and consequences. It has 
to be very well focused.

PHILIP UROFSKY: The interesting thing 
about some of these disclosures is when 
you go in and you tell them, “Well, we had 
this issue here,” whatever it is, “this issue 

here, and that’s what we want to talk to you 
about,” the first question the government 
will ask you after you finish your presenta-
tion is, “Okay, how do you know that’s 
all there is, and how do you know that’s 
the only place this is taking place?” If you 
haven’t planned your disclosure in advance, 
you wind up going back out and doing a lot 
more work than you had anticipated. You 
often find problems that you didn’t neces-
sarily know were there, and the government 
takes credit for it at that point. Whereas if 
you take your time on a disclosure — I’m 
not saying stall, but make sure that you’re 
prepared before you go in — and you’ve 
already got an answer to that question, then 
you again can help shape the ultimate scope 
of the investigation and of the resolution.

Also, Marty’s point is very good: there 
are times when you shouldn’t be going in 
even if you have identified some issues. 
There was a settlement last week where the 
company apparently came in on one issue 
but what they settled on was another issue. 
That other issue — whatever they walked in 
with, the government eventually took a pass 
on and concluded that either it wasn’t a 
violation or there wasn’t sufficient evidence. 
However, then the government said, “But 
since you’re in the office anyhow, why don’t 
you answer this question about what else is 
going on?” The company wound up doing 
a global audit and finding an actual viola-
tion — different from what they had initially 
disclosed — and that’s what they wound up 
having to settle.

JACK FRIEDMAN: Is this more or less 
in the category of someone getting a notice 
from the IRS for a personal audit, and the 
taxpayer goes in, and being a good citizen, 
discloses something. The IRS official says, 
“All I originally wanted was to be sure you 
had the receipts for your charitable contri-
bution. Now tell me more about this other 
thing.” Then the taxpayer says, “Why did I 
volunteer?”

RAY BANOUN: I don’t think anybody 
goes to the IRS voluntarily; unless you 
have a gigantic Swiss account and there are 
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significant consequences that lead you to 
disclose. So I would not compare going to 
the IRS for the disclosures we are discuss-
ing here.

However, one of the problems is, of course, 
when you settle these cases, you don’t settle 
on everything. You settle on certain things. 
What often happens is as a result of investi-
gating something, that when you go in, you 
make a disclosure — I’m not saying it always 
happens — but very often, the situation is 
that you will go in and you’ll make a dis-
closure that is real because you have a real 
issue. Then you discover something that is 
more serious, and so as a result, when the 
settlement occurs, it occurs on one of these 
new matters you uncovered as opposed to 
the original purpose of the disclosure.

JACK FRIEDMAN: When you go in, 
you’re in essence implicitly volunteering to 
be questioned on anything.

RAY BANOUN: Yes, you’ll have to antici-
pate and make sure, when you go in, that 
you’re going in because there’s a real reason 
to go in. But once you go in, because there’s 
a real reason to go in, you have to assume 
that there’s a likelihood that it’s going to 
result in a more expansive investigation that 
covers more matters than what you went in 
to disclose, because other things may come 
out in the process.

The reality is we’ve learned from indepen-
dent counsel and independent prosecutors 
that if you have the time to investigate, you 
can ultimately find something. You can 
find problems if you investigate enough. So 
there has to be reason for making a disclo-
sure, and you always have to keep in mind 
why you made the disclosure.

PHILIP UROFSKY: You do not go in to 
become an adjunct of the government. As 
company counsel or audit committee coun-
sel or whoever, you’re still representing a cli-
ent. You still have the responsibility to rep-
resent that client. You’re not simply going 
in and telling the government, “Tell me 
what to do. I’ll go and investigate anything 

you ask.” You should push back when the 
government seeks what you consider to 
be unreasonable. But you’re in a much 
stronger position and better able to do that 
if you come in with a plan and say, “Look, 
here’s the plan; it’s reasonable; it addresses 
the risks,” rather than having them define 
at the beginning what they want, and then 
you saying, “Well, no, I think that’s unrea-
sonable.” So I think careful planning and 
anticipating the government’s questions 
— both with respect to the conduct being 
disclosed and your overall business practices 
— is critical or you are buying yourself an 
enormous legal bill.

JACK FRIEDMAN: I’d like to open up the 
discussion to anybody who would like to ask 
some questions or make some comments.

QUESTION FROM AUDIENCE: What 
are corporate strategies regarding voluntary 
disclosure?

RAY BANOUN: Well, you should not 
assume automatically that disclosure needs 
to be made. No. There are many consider-
ations here. There may be situations where 
you have to disclose — if you are a publicly 
traded company — where a disclosure has 
to be made in a public filing. In which 
case, you want to manage that disclosure 
and decide that disclosing it to multiple 

agencies is better than having the agencies 
to which you make the disclosure share it 
with another agency, and then the message 
gets slanted in a different way.

There may be situations, as Martin said, 
where you have no choice but to disclose 
because you’re required to disclose. But 
the reality is that you have to know what 
the facts are. You have to know what the 
issues are.

You need to evaluate first of all if there’s 
a violation, and secondly, what the real 
pros and cons are, what the consequences 
are. You also have to know whether the 
company has had similar issues in the past 
that were not disclosed and that are likely 
to surface now. So what’s the past history of 
the company? If you have a company that 
just entered into a consent decree two years 
earlier, you have a totally different situation. 
These factors are very critical.

MARTIN WEINSTEIN: So I would start 
off with the following understanding, which 
is regardless of whether you go to any of the 
regulators — SEC, DOJ, or foreign regula-
tors — if you find wrongdoing, you have 
to address it in a way such that even if you 
decide ultimately not to make a disclosure, 
if the government calls you up two or three 
years later, you can stand up and say, “We 
handled it exactly how you would have 
wanted us to handle it, and consistent with 
our corporate culture.” Sometimes people 
feel as though if you don’t make a disclo-
sure, you’re going to address remediation 
a certain way, and if you do make a disclo-
sure, you’re going to address it in a different 
way. I think that’s a mistake. Regardless of 
whether you’re disclosing or not, you’ve got 
to fix it, you’ve got to get out in front of it, 
you’ve got to properly investigate it, and 
you’ve got to make sure it doesn’t happen 
again. And then there are any number of 
situation-specific overlays, which we have 
seen in many cases. There are instances 
in which a privately held company, for 
example, may say, “We’re a family business; 
we’ve been a family business for a long time; 
the reputation of the family is the most 
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important thing, so we’re going to disclose 
to the government. We are going to do that, 
because if there’s even a 1% chance this 
will come out publicly, we want to be out 
in front of it. Our reputation is that impor-
tant. We will take all of the other risk and 
collateral damage, because the reputation of 
the family is extremely important.”

There will be instances where your external 
auditors may force you into a position of 
disclosure by saying, “We can’t sign off on 
your financials because we think there’s a 
material weakness.” External auditors have 
become a lot more cautious in the last ten 
or twelve years. They were nowhere in sight 
20 years ago on these issues. We probably 
deal with two or three big disclosure issues 
a month. External auditors for publicly 
traded companies are usually somewhere 
in the equation. It tends to be a lot of the 
same people, so over time you can develop 
a rapport, and confidence that everyone 
understands the issues.

Then you have boards of directors who may 
be risk-adverse in this area, because there’s 
nothing like directors seeing the caption in 
the Enron case, where under the “V” were 
a host of then-business luminaries, to make 
the directors say, “Let’s err on the side of 
disclosure.”

Now, does everybody sleep better? I don’t 
think we have those expectations, but the 
calculus has shifted so dramatically in the 
last ten years that the chances that you’re 
going to make a disclosure are much greater 
than they were before. The key question is, 
as everybody else has said, is to be prepared, 
to understand it, but also to have the expe-
rience, thoughtfulness, and judgment as 
counselors. You have to understand what’s 
happening and know when to push back 
and ask a company or its board, “Do you 
really need to do this?”

PHILIP UROFSKY: Let me just say that 
there are a couple different other issues. 
One, if you are a public company, then 
you have Dodd-Frank risk. That elevates 
any violation and anything that could be a 

violation. You’re going to have an employee 
or a contractor or a supplier who’s going 
to say, “Well, I can make some money off 
this,” and go into the SEC before they even 
come to you. At least if you’ve investigated 
and remedied it, you have an answer for 
the SEC, and that whistleblower doesn’t get 
anything if you can convince the SEC not 
to take action. So there is that.

But I think the other issue that is worth 
evaluating is what you’re going to be telling 
the government. If you’ve got an obvious 
bribe to retain or obtain business, and it’s 
a big deal, that, to some degree, obviously 
pushes you very much into the disclosure 
realm. But my partner, Dan Newcomb, 
who’s been doing this as long as anyone, 
likes to tell me that I’m too enamored of 
jury issues, I just like to read the statute. 
This is an issue I used to have with Peter 
Clark, too, is let’s look at the statute first, 
especially if you’ve got some issue that it’s 
not even clear it’s a violation. Maybe it’s an 
area where the government has, for its own 
reasons, muddied the waters significantly as 
to whether or not it’s a violation, such as a 
facilitation payment or payments that aren’t 
to obtain or retain business but nevertheless 
bring some money into the house, such as 
getting a tax refund. Situations where they 
have brought cases under these theories, but 
the legal theory has never been challenged 
in court. You do have to look at these jury 
issues — what Dan refers to as the “jury 
issues” — but say, “Wait a minute. Do I 
really want to walk an issue into the govern-
ment, and then have an argument with the 
government — in public, possibly — about 
whether or not this is a violation? Instead, 
let’s remedy it; let’s document that we’ve 
remedied it; let’s make a decision now. Do 
we need to walk this in or not?”

Now, you know, that feeds into the other 
issues, what we used to call the “lottery of 
discovery.” You’re going to walk it in if 
someone else is going to walk it in anyhow 
or the government’s going to learn of it 
anyhow; otherwise you are not if you think 
the government will never learn of it. This 
is, of course, a risk, and the government has 

all sorts of ways of learning of it. But at one 
point, you really do need to say, “Wait a 
minute. Do I know what I’m even walking 
in, and am I sure that I’ve got a violation 
here, or something that’s so close to a viola-
tion that I’m willing to engage the govern-
ment on it.”

RAY BANOUN: There are other factors 
that are totally independent. We’ve had 
situations where an independent member 
of the board plainly states, “If a disclosure is 
not made, I’m resigning.” The other direc-
tors will not be willing to take the risk! Well, 
that, in and of itself, creates an immense 
problem. Once a member of the board 
threatens to resign if a disclosure is not 
made, it drives the ultimate decision.

We’ve had instances where it was felt that 
the U.S. did not have jurisdiction over the 
conduct because the company involved was 
foreign or the conduct occurred outside the 
U.S., but the parent company was a U.S. 
filer. Although remedial action was taken, 
exactly what the client insisted was never 
going to happen, happened. A disaffected 
party contacted the Justice Department and 
a full investigation ensued.

So a lot of these things have to be evaluated 
at the outset, the evidence and the potential 
things that are likely to occur as well as the 
consequences of any decision you take. You 
have to know why you’re going in.

JACK FRIEDMAN: Thank you. I’d like 
to close by asking Michael my favorite ques-
tion for the Guests of Honor. In the five 
minutes a month that you may have free, 
what do you like to do on your own time?

MICHAEL BAILEY: That’s very easy. I 
have four children, so any free time I have, 
I spend with them.

JACK FRIEDMAN: Let me thank you all 
for coming, especially our Guest of Honor. 
Thank you.
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Act and has co-authored a treatise entitled 
Money Laundering, Terrorism and Financial 
Institutions, published by The Civic Research 
Institute.

Prior to joining Cadwalader, Ray served 
for 13 years as an Assistant United States 
Attorney for the District of Columbia, 
where he headed the Fraud Division, and 
for three years as a Special Assistant to the 
United States Attorney for the Central 
District of California in Los Angeles. He 
was a partner at the Washington, D.C. 
firm of Arent, Fox, Kintner, Plotkin & 
Kahn where he chaired the Business Fraud 
Group. He also clerked for U.S. District 
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With more than 500 attorneys in eight 
offices — New York, London, Charlotte, 
Washington, Houston, Beijing, Hong Kong 
and Brussels — we offer clients innovative 
solutions to legal and financial issues in 
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in benchmarking and drafting corporate 
compliance programs.

Our clients include Fortune 500 companies 
and other leading businesses and individu-
als in the aerospace/defense, automobile, 
financial, infrastructure, manufacturing, 
media, oil and gas, oilfield services, petro-
chemical, pharmaceutical/medical devices, 
retail, and telecommunications industries.

Willkie Farr & 
Gallagher, LLP
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Education

University of Virginia School of Law, J.D., 
1988,
*  Virginia Law Review, Articles Review 

Board
* Order of the Coif

University of Virginia, B.A., 1985, with 
Highest Distinction

Practice

Mr. Urofsky, a partner in the firm’s 
Litigation Group, is a former federal pros-
ecutor whose responsibilities encompassed 
investigating and prosecuting criminal and 
civil violations of the Foreign Corrupt 
Practices Act (FCPA), as well as the money 
laundering and mail and wire fraud stat-
utes and economic sanctions laws and 
regulations. He advises clients on conduct-
ing internal investigations, designing and 
implementing compliance programs, and 
responding to and defending against fed-
eral, state, and international criminal, civil, 
and administrative investigations, prosecu-
tions, and trials on behalf of both business 
entities and individuals.

Prior to joining the firm, Mr. Urofsky 
served as a law clerk to the Honorable 
James M. Sprouse of the U.S. Court of 
Appeals for the Fourth Circuit and in a 
number of trial and supervisory positions 
within the U.S. Department of Justice’s 
Criminal Division where he handled all 
aspects of criminal prosecutions, including 
investigations, trials, and appeals. Prior 
to leaving the Department, he served as 
Assistant Chief of the Fraud Section, with 
responsibility for supervising or participat-
ing in virtually every FCPA investigation 
and prosecution. In addition, Mr. Urofsky 
was a member of the United States’ del-
egation to the OECD Working Group 
on Corruption and was designated by 
the U.S. as an expert in anti-corruption 
law and compliance for the Group’s 
peer review process. As a DOJ attorney, 
Mr. Urofsky was the primary drafter of 
the Department’s Principles of Federal 
Prosecution of Corporations and lectured 
widely on corporate compliance issues.

Shearman & Sterling has been advising 
many of the world’s leading corporations 
and financial institutions, governments and 
governmental organizations for more than 
135 years. We are committed to providing 
legal advice that is insightful and valuable 
to our clients. This has resulted in ground-
breaking transactions in all major regions 
of the world.

We have also advised on some of the world’s 
most notable transactions and matters, rep-
resenting: the Yukos shareholders in their 
$100 billion compensation claim against 
Russia; Cadbury in its $19.4 billion acqui-
sition by Kraft; Panama Canal Authority 
in its $5.7 billion canal refinancing plan; 
IntercontinentalExchange in its acquisition 
of The Clearing Corporation and formation 
of a credit default swap clearinghouse; The 
Dow Chemical Company in its acquisition 

of Rohm & Haas and sale of Morton 
International and its calcium chloride and 
Styron businesses; Suncor Energy in its 
$15.8 billion merger with Petro-Canada; 
Brazilian conglomerate JBS in its acquisi-
tion of U.S. poultry company Pilgrim’s 
Pride through a bankruptcy proceeding; 
Société Générale in combination of its 
asset management operations with Crédit 
Agricole’s; and Sterlite in its $500 Million 
Convertible Bond Offering in India.

Together, our lawyers work across practices 
and jurisdictions to provide the highest qual-
ity legal services, bringing their collective 
experience to bear on the issues that clients 
face. For example, underpinning the quality 
of our work firmwide are our shared values.

We take pride in the successes of our clients 
and in our contributions to them.

Shearman & Sterling LLP


